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COMMENT ON RECENT CASES 57 

Contracts: Prevention of Performance: Conditions Precedent. 1 — A 
of said work by any of the causes above named (fire, defective soil, 
building contract provided that "In the event of a partial destruction 
earthquake, etc.), then the loss to be sustained by the owner shall be 
in the proportion that the amounts of installments paid or due bears 
to the total amount of work done and materials furnished estimated 
according to said contract price, and the balance of said loss to be sus- 
tained by the contractor." On April 18, 1906, the building was partially 
destroyed by fire and earthquake. The court found that only the first 
installment of the contract price, to wit, $3049.00, had been paid, and 
that no further payment was due under the terms of the contract, al- 
though the plaintiff had expended $13,279.43 in performing the work. 
The contractor sued for the value of the work done up to the time 
of the casualty, and for loss of profits, claiming prevention of perfor- 
mance by the owner. The Supreme Court sustained a finding of the 
lower court, that there was no prevention of performance under the 
following state of facts: On July 24, 1906, the plaintiff addressed to the 
defendant a letter calling attention to the provision above quoted, and 
requesting the defendant to fix a time before August 1, 1906, when 
they might meet "and adjust the losses on this building as provided 
in the foregoing paragraph of the contract." No time for such meet- 
ing was fixed by the defendant and in fact no meeting took place. 
It was held that the contract did not authorize the plaintiff to demand 
an adjustment before proceeding with his work, nor did it require 
the owner to pay his proportion of the loss before the work pro- 
ceeded. Upon reaching a point where a payment was due him the 
plaintiff could have demanded of the defendant such amount as he could 
show to be due under the contract. 

The appellant contended that the defendant was the actual gainer by 
reason of the partial destruction of the work, as the result of the 
decision. In so far as this claim is based upon the fact that the de- 
fendant collected insurance, it may be answered that such circumstance 
was no concern of the plaintiff; on the other hand, if the benefit arose 
from a salvage on the building, that was wholly because plaintiff did 
not proceed to complete his contract. 

The court did not, and was not required to discuss the interesting 
question what would be the precise time when the contractor might 
demand payment of the owner's proportion of the loss. It merely held 
that such payment was not a condition precedent to finishing the work. 

L, H. J. 

Constitutional Law: Police Power: City Ordinance: "Municipal 

Affairs." — Section 11, Article XI, of the Constitution of 1879 reads as 
follows: "Any county, city, town or township may make and enforce 
within its limits all such local, police, sanitary, and other regulations 



i Anderson v. Quick, 44 Cal. Dec. 345 (Sept. 6, 1912). 



